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Accordingly, wo bold that Appellee did 
^justifiably rely on the Government's con¬ 
duct, which we have held was unjustifiable. 
We emphasize that our bolding of estoppel 
voder these circumstances is limited to the 
a tuition where (a) a procedural not a sub¬ 
stantive requirement is involved and (b) an 
iaternal procedure manual or guide or some 
other source of objective standards of con- 
duct exists and supports an Inference of 
suscoodoet by a Government employee. 
Cf. Hah sea r. Harris, supra 

Accordingly the court will issue an appro¬ 
priate Order reversing the Secretary's deni¬ 
al of divorced mother's benefits and judg¬ 
ment will be entered for the plaintiff. Fur¬ 
ther this case will be remanded to the Sec¬ 
retary for determination of back benefit*. 

The Clerk b directed to send certified 
copies of thb Memorandum Opinioq to all 
counsel of record. 




CHURCH OF 8CTENTOLOGY OF CALI- 
FORNIA, a corporation. Plaintiff, 


PanktU COOPER, Defendant 
No. CV 78-2063-AAH(PX). 

i 

United States District Court, 
D, C. California 


June IS, 1980. 


On a motion for recusal, the District 
Court, Hauk, J., held t^at recusal was ap- 


. propriats where the district judge's impar¬ 
tiality might be questionable, even though 
the plaintiffs' motion for recusal was erro¬ 
neous In iU allegations. 

Motion granted. 


L Judges 0-51(3) 

Factual allegations contained in affida¬ 
vit in support of motion for recusal must be 
taken as true and oourt has do power or 
authority to contest is any way whatsoever 
the necessary acceptance of truthfulness of 
facts alleged, even though court may be 
aware of facta which would indicate clearly 
the falsity of any such allegations. 28 U3. 
CJL H 144, 456(a). . 

1 Judges o-ll(l) 

Recusal was appropriate where trial 
judge's impartiality might be questionable, 
even though plaintiffs' motion for recusal 
was erroneous la its allegations. 28 U.S. 
CJl. If 144, 456(a). 


Kaplan 4 Randolph by Mark Vincent Kap¬ 
lan, Los Angeles, Cal, for plaintiff. 

Morgan, Wanted 4 McNicbolaa by Darryl 
Dmytriw, Los Angeles, Cat, for defendant 

DECISION AND ORDER GRANTING 
PLAINTIFF'S AFFIDAVIT FOR DIS¬ 
QUALIFICATION AND REASSIGN¬ 
MENT OF CASE AND NOTICE TO 
COUNSEL 

HAUK, District Judge. 

Thb matter has now come on for bearing 
in the above-entitled Court oo Monday, 
June 16, 1980, at 1:00 p. m. upon plaintiffs 
Motion for Recusal, pursuant to 28 UJLC. 
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§ 144 s ; 28 U.S.C. § 455(a)* and Canon 3 C 
of the Code of Judicial Conduct *; the Affi- 

1. f 144. Bias or prejudice of judge 

Whenever a party to any proceeding in a 

district court makes and flies a timely and 
sufficient affidavit that the judge before whom 
the matter la pending has a personal bias or 
prejudice either against him or in favor of any 
adverse party, such judge shall proceed no fur* 
ther therein, but another judge ahall be as* 
dgned to hear such proceeding. 

The affidavit shad state the facts and the 
reasons for the belief that bias or prejudice 
exists, and shaS be filed oot less than ten days 
before the beginning of the term at which the 
proceeding is to be heard, or good cauae shall 
be shown for failure to file it within such time. 
A party may file only one such affidavit in any 
U shall be accompanied by a certificate 
of counsel of record stating that it is made In 
good faith. 

2. f 454. DtsquahSeatfan of justice, judge, or 

asagiatrale 

(s) A ay Justice, Judge, or magistrate of the 
United Sutes shah disqualify hixnsetf la sny 
proceeding In which hit Impsrtlslity might res- 
soosbfy be questioned. 

C PtsquMtincatkm 

(1) A judge ahal disqualify himself in a pro¬ 
ceeding in which his . . . impartiality 

might reasonably be questioned, .... 


4. STATE OP CALIFORNIA ) 
) 

COUNTY OP LOS ANGELES ) 


L Muriel Yaaaky, do hereby depose and say: 
On July 19, 1979, I was present on the prem¬ 
iers of the United States District Court, Central 
District of California, located in Los Angeles. 


davits of Murid Yaaaky. 4 and Rebecca 
Chambers, 1 sad the Certificate of Good 

I was working In « voluntary capacity for the 
Church of Scientology- My function as a vol¬ 
unteer waa to perform various duties necessary 
to the smooth running of the Church related 
litigation which was ongoing at the time. I 
was serving la s logistic liaison capacity. 

At about 10:15 a. m. I was entering the eleva¬ 
tor at the Spring Street side of the court house 
building I was accosted by a man who yelled 
“Who are your and then he yelled. “Do you 
work heraT" 

He then grabbed me by the arm and forceful¬ 
ly pulled me out of the elevator. 

I ajked hire to identify himself and be did so. 
He identified himself as Judge Hauk. 

Judge Hauk ordered me over to the Guard's 
table and escorted me there. 

1 did oot have sny identification with me, so 
Judge Hauk ordered the Guard to accompany 
me to the witness room where my purse was 
located to obtain the identification. 

During the whole period of time that I ob¬ 
served Judge Kauk’s behavior, he was very 
irate. He angrily recounted something about 
posters and stickers being put up. Apparently 
the posters had something about Marshals as¬ 
sassinating government witnesses. Judge 
Hauk referred to this and said he waa sick of «_ 
He asked me while at the Guard Table if 1 waa 
wtth Scientology. 1 answered affirmatively. 
He asked me bow long I'd been with Scientolo¬ 
gy. I answered fifteen years. He ssked if I 
were s member of “this Guardian Office.** I 
answered Mgs lively. 

While his anger was directed at me personal¬ 
ly, he repeatedly questioned me on my connec¬ 
tion to Scientology and Intermittently made ref¬ 
erence to the posters. Judge Hauk informed 
the Guard that if. while taking me to check my 
identification, I ga'vc the guard any trouble to. 
“slap her In irons and bring her to me.** 

As soon as the Judge left, the Marshal 
walked me back to check my identification and 
we amicably settled the situation. 

/a/ Muriel Yaaaky _ 


Muriel Yaaaky 


Subscribed and rwora to before me. this 14th dey of May. 196a 


/*/ Best Mustard 




L MARK VINCENT KAPLAN 


Notary Public 


UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OP CALIFORNIA 
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Faith of Mark Vincent Kaplan, Esq.,* filed then tie*; and argument! of counael; and 
I®. I960, together with point! and au- the Court having considered all the afore- 

NO. CV Tf-2083 

AFFIDAVIT OF DISQUALIFICATION OF 
HONORABLE A ANDREW HA UK 

STATE OF CALIFORNIA ) 

) as.: 

COUNTY OF LOS ANGELES ) 


L Rebecca Cham ben. being duly sworn. de¬ 
poses and uyt 

1. She la the duly authorized officer of the 
Plaintiff in the above-entitled action. 

2. The Plaintiff herein believes and a vets 
that the judge before whom this action has 
been transferred and ia now pending. Honora¬ 
ble A. ANDREW HAUK. haa a personal bias 
and prejudice against the said Plaintiff. 


CHURCH OF SCIENTOLOGY OF CALIFOR¬ 
NIA. 

3. The facta and reasons for the belief that 
such personal bias and prejudice does in fact 
exist are as hereinafter act forth in the Affida¬ 
vit on fiie of M3. MURIEL YASSKY and the 
foregoing Memorandum of Points and Authori¬ 
ties. and I hereby affirm that all the Informa¬ 
tion contained therein Is true and correct to the 
best of my knowledge and forms the basis of 
my belief In the existence and extent of the bias 
of the Honorable A. ANDREW HAUK. 


Dated: May IS. 1960 


REBECCA CHAMBERS. CHURCH OF 
SCIENTOLOGY OF CALIFORNIA 


Subscribed and sworn to t 


[**n 


i this 15th day of M 
/a/ Ben } 


NOTARY PUBLIC 


UNITED STATES DISTRICT COURT 
CENTRAL DiSTlUCT OF CALIFORNIA 


isf 

O f' . 

* '* s r .** 

r • 


NO. CV 78 2063 F (PX) 


CHURCH OF SCIENTOLOGY OT ) 

CALIFORNIA, a corporation. ) 

Plaintiff. ) 

**• j CERTIFICATE OF GOOO FAITH 


PAULETTE COOPER. 


MARK VINCENT KAPLAN certifies: 

1. That I am counsel of record for the De¬ 
fendant CHURCH OF SCIENTOLOGY OF 
CALIFORNIA In Ibis cause; 

2. That as such I am familiar with the Affi¬ 
davit of MURIEL YASSKY. made and filed to 
attain the recusal of the Hooorabie ANDREW 
A. HAUK under 2$ US.C i 144. 

1 That I am famiUar with the contents of 
said Affidavit and the reasons It is made and 
filed In this cause and states that said Affidavit 


Is and was made In good faith and I have 
sought to examine ail the participants with 
regard to these allegations set forth In Affidavit 
of Muriel Yassky and that I have found that 
examination and Investigation fully support the 
veracity of said allegations and find them to be 
true to the best of my information and belief 
based on these Interviews and examinations. 

4. That this Certificate is made in support of 
the Affidavit for Recusal and Is made to fulfill 
the express requirements of 28 U S.C. f 144. 

NoU 6 continued on next page. 
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said now makes its Order and Decision 
granting aaid Motion for Recusal. 

FINDINGS AND CONCLUSIONS 

[1] Since they are based upon 28 U.S.C. 
§§ 144 and 465 and Code of Judicial Con¬ 
duct, Canon 3 C, we are required to exam¬ 
ine plaintiff! Affidavits and Certificate to 
determine if they meet the tests required 
by the United States Code and said Canon, 
namely, those of (1) timelines! and (2) legal 
sufficiency. If they do, then the factual 
allegations contained in the Affidavit must 
be taken as true* and the Court has no 
power or authority to contest in any way 
whatsoever the necessary acceptance of 
truthfulness of the facts alleged, even 
Chough the Court may be aware of facts 
which would indicate clearly the falsity of 
any such allegations. Berger v. United 
State* 266 UB. 22, 33, 41 S.Ct 230, 66 
L^ K d. 481 (1921); Bolts v. United State* 
413 F2d 41 (9th Cir. 1966); United States v. 
Tropisoo, 418 F2d 1069 (2d Cir. 1969); 
Lyons v. United Sts tee, 326 F_2d 370 (9th 
Or. 1963), cert. den. 377 U.S. 969, 84 S.CL 
1650, 12 L.Ed_2d 738 (1964). See a Iso: 
United States v. Zero wits, 326 F-Supp. 90, 
91 (C.D.Cal.1971), United States v. ZerUli, 
328 FBupp. 706. 707 (C.D.Cal.1971), Spires 
et si v. Heerat, 420 F^upp. 304, 906-307 
(CD.Cal.1976), State of dlifamis et sL v. 
Kleppe, 431 F3upp. 1344 (CD.Cal.i977). 

Not* 6—Continued 

Dated: LAV 


and Bayes v. Ns Lionel Footbell League et 
al. 463 F.Suppi 1174 (CD.Cal.1979). Cf.: 
Mm vis v. CommercieJ Csrhers, lot., 408 
FBupp. 56, 58 (C.D.CaL1975). 

While perhaps not essential, it does soem 
to ua appropriate, that we should now af¬ 
firm that the Judge herein does not have, 
nor did he ever have, any personal bias or 
prejudice in the slightest degree for or 
against any of the parties to the case, cause 
and proceeding herein, and more particular¬ 
ly, does not now have and never did have 
any such personal bias or prejudice in the 
slightest degree against the Church of 
Scientology, plaintiff herein. Nor has the 
Judge ever knowingly or unknowingly giv¬ 
en any cause for allegations of any such 
alleged personal bias or prejudice, or belief 
therein or suspicion thereof. 

At the outset it might be argued with 
tome poesible justification that the plain¬ 
tiffs Affidavits and Certificate are not 
“timely** within the meaning of 28 U.S.C. 
§ 144, since they were not filed until May 
16, 1980, whereas the action herein was 
transferred to this Court from the Hon. 
Warren J. Ferguson on December 27, 1979. 
However, it should be noted that this 
Court’s Clerk received from plaintiffs coun¬ 
sel, Mark Vincent Kaplan, Eaq M a letter 
addressed to the Court dated February 4. 
1980/ requesting the Court to recuse itself 


OFFICES OF MARK VINCENT KAPLAN 


fro; 

apo 


a. 


7. February 4. 1960 

The Honorable A. Andrew Hauk 
Judge o t the United States 
District Court 
312 N. Spring Street 
Los Angeles, California 90012 
Re: Church of Scientology of California v. 
Paulette Cooper 
Case No. CV 78-2053-F (Pa) 

Dear Judge Hauk: 

Please be advised that I am the attorney of 
record for the Church of Scientology of Califor¬ 
nia in the above-referenced matter. As the file 
la this matter will dearly reflect, 1 was substi¬ 
tuted as counsel of record on or shout the date 


By: /s J Mart Vincent Kaplan _ 

MARK VINCENT KAPLAN 1 

of October 15. 1979. Within the last two 
weeks, X has come to the attention of my client 
and myself, that a bias exists on behalf of the 
Court in this matter. As will hereinafter be 
more fully set forth, the result of this bias 
compels me to request that this Honorable 
Court disqualify itself on the basis of the al¬ 
leged bias regarding the Church of Scientology 
of California. 

I am writing this letter on so Informal basis 
and should the Court so desire. I will proceed, 
if necessary, with a formal sffldavit and certifi¬ 
cate of good faith pursuant to 28 U.S.C f 144 
and § 455, as hereinafter indi c ated. 
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UHTTX 



B-'ST8..09a5:srr&!l-&S-5 > C>0 < ts C »*>**?• FS-9S-0K 


















mi" •*S 




CHURCH OP SCIENTOLOGY OF CAL. 
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froa the matter herein. The Clerk's re- from Lew Clerk Brian A. Sun to Mr. Kap- 
*P°w to this request was made in a letter lan, dated February 11, 1980, 1 indicating to 


Finally. I wlih to Hate that although my 
mention was first addressed to the factual 
criteria which give rtie to this letter within the 
ia* few weeks. I have awaited sufficient docu¬ 
ment* lion from my client for the purposes of 
docu men t in g the events which are alleged to 
have occurred. 

As we are ail aware, the transfer of this case 
before this Honorable Court from the Court of 
-Judge Ferguson was a result of the elevation of 
•Judge Ferguson to the Ninth Circuit Court of 
Appeals. I pursue this matter with the Court 
at this time inasmuch as there have been no 
substantive proceedings regarding the subject 
case addre ss ed to this Court to data. 

The factual incidents which have gives rise 
to the opinion of ray client, is which counad 
joins, are as follows: 

1. On or about July 19. 1979. one Muriel 
Yaidty, a member of the Church of Scientolo¬ 
gy, was present at the United States District 
Court building for the Central District of Catt- 
foraia. Ms Yaesky was standing outside the 
elevators on the fourth floor when. It is alleged, 
that Your Honor ordered Ms Yasaky out of the 
elevator and proceeded to direct Ms Yasaky to 
the guard** table for the purpose of Identifying 
bersetf and her purpose* for being In the Court¬ 
house building. It is further alleged that Your 
Hooor requested Mi. Yasaky to identify wheth¬ 
er she was with Scientology and/or with “this 
guardian office**, referring to the office of the 
Church of Scientology. 

2. Evidently, at the time of the Incident, 
posters had been placed upon Courthouse 
property Indicating, in substance, that mar¬ 
shals were responsible for the killing of govern¬ 
ment wttrveasea. Ms Yasaky Indicated that 
from the manner In which Your Hooor focused 
upon bar presence and her affiliation with 


A- AKDMW HA UK 
wsns rum omajcr judos 


UNITED STATES DISTRICT COURT 
czxnuu. Dtrnucr or Calitoknu 

Unttcs Sum Couansouas 
LOS AMCQKS. CAU/OaXIA MO 11 


February II, 


Mark V Kaplan, Esq. 

Law Offices of Kaplan and Randolph 
11620 WUahlrt Boulevard 
Sixth Floor 

Los Angeles, California 90G05 
Dear Mr Kaplan: 

la response to your kttsr of February 4, 1860. you 
should be advised that Local Rule I S of the Rules of the United 


Scientology, that Your Honor seemed to equate 
the responsibility for the posting of these anti- 
government slogans with member* of the 
Church of Scientology. From the data availa¬ 
ble to the undersigned, there is no reason why 
the presence of anti-government poster* in the 
Courthouse should any way have been auto¬ 
matically equated whh the presence of Scien¬ 
tologists In the Courthouse. I am prepared. It 
necessary, to supply affidavits from the princi¬ 
pals Involved in this matter to substantiate the 
relevant factual allegations. 

The undersigned joins fas the good faith belief 
of my cheat that tha fads of the subject Inci¬ 
dent IndkAte that there exists on behalf of the 
Court, a bias toward* members of Scientology 
as weO as Scientology as an organization, 1 
would be prepared, if necessary, to file a formal 
affidavit and certificate of good faith placing 
before the Churl our request for disqualifica¬ 
tion In the above-referenced matter pursuant to 
29 U.S.C | 455. 29 U.S.C. f 144. Canon 3 C of 
the Code of Judicial Conduct as amended to 
date. 

Finally, I respectfully request that this Court 
reassign the above-referenced matter to s dif¬ 
ferent Court in accordance with local Rule 2 as 
well ss other applicable rules and orders of this 
Court 

The exercise of your sound discretion will be 
greatly appreciated and I remain ready to pro¬ 
ceed should the Court so desire. 

Sincerely. 

LAW OFFICES OF KAPLAN 
AND RANDOLPH 
MARK V. KAPLAN 

MVK/la 
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Mr. Kiplan that this Court would not act 
upon his letter because his ex-psrtd commu¬ 
nication with the Court was inconsistent 
with and in vioUUon of Local Rule lit of 
the Rules of the United States District 
Court, Central District of California. 

While the Court, therefore, has some 
doubt about the validity of measuring 
“timelinens’* by the five week interval 
which elapsed between the date of transfer 
of this case from Judge Ferguson and Mr. 
Kaplan’s February 4. 1980. letter, rather 
than by the five month interval between 
Judge Ferguson's transfer and the filing of 
the within Motion, the Court nevertheless 
finds that the herein Affidavits and Certifi¬ 
cate were timely, and Mr. Kaplan’s letter* 
writing efforts to bring this Motion to the 
attention of the Court, while not made in 
accordance with the Local Rules and accept¬ 
ed practice, were apparently made In good 
faith and sufficiently set forth legal “time¬ 
liness." 

Now, the next question Is whether or not 
the Affidavit and Certificate are “legally 
sufficient" within the meaning of the same 
statutory sections and Canon. Certainly 
they appear to be and the Court so finds; 
.They are in proper form; they assert al¬ 
leged facts and not just conclusions of law; 
and so, in line with the eases the Court has 
previously cited, they are legally sufficient 
The only question left is whether facts are 
alleged which require the Judge to disquali¬ 
fy or recuse himself under 28 U.S.C. 
§ 455(a) and Code of Judicial Conduct, Can¬ 
on 8 C. 


As stated earlier, the Court recognizes 
that the factual allegations contained in the 
Affidavit must be taken as true and the 
Court has no power or authority to contest 
in any way whatsoever the necessary ac¬ 
ceptance of truthfulness of the facta al¬ 
leged, even though the Court may be aware 
of facta which would indicate dearly the 
falsity of any such allegations. In that 
regard, and for the record, the Court 
strongly takes issue with the alleged facta 
asserted in the Affidavits of Muriel Yassky 
and Rebecca Chambers, and the Certificate 
of Good Faith of Mark Vincent Kaplan, 
Eeq- 

The so-called “elevator incident* referred 
to in plaintiffs moving papers did not occur 
•xactiy as alleged. On July 19, 1979, upon 
Judge Hauk’s driving into the Courthouse 
garage, Federal Protective Service Contract 
Guard Officer Jennifer Jackman, guarding 
the entrance to the Main Street Garage, 
told Judge Hauk that a number of stickers 
had been found pasted to the front door of 
the building, the sentry box on the Spring 
Street Parking level, and elsewhere, label¬ 
ling the United States Marshals as assas¬ 
sins. She reported to Judge Hauk that she 
had also heard about an episode of a lady 
found wandering in a Judge's private hall¬ 
way. 

Acting in his capacity as Vice Chairman 
of the Security Committee, and Acting 
Chairman in Judge Firth’s absence, and 
carrying out the duties delegated to him by 
the mandatory and unanimous Order of all 


Sutae District Court, Cmml District of California. entitled ”Cor- 
respoodence sod Communications with the Judes.*' dearly states 
(Am attorneys "should refrain from writing Isaacs to tbs Judge" of 
as a parts nature or "otherwise communicating with the Judge 
unless counsel la present.” Judge Hauk follows a policy 

which adheres to the aforesaid rule and would expect your requeet 
to be su Nn k W is ihe proper written form and notice given to ah 
parties Involved At that time, your recuaal requeet wtl be 
addressed by the Court. 
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tf you have say questions regardtag this matter, please 
do —^ hrstiiia to contact am. 
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Sincerely, 

/V Brian A. Sun 
Brian A. Sun 
Law dart to 
Judge A. Andrew Kayfc 















un.^. 


-r. 






CHURCH OF SCIENTOLOGY OF CAL. v. COOPER 461 


OtMttlPJ 

of the Judges of thia Federal District Court, 
Judge Hauk proceeded to inquire further 
into these report!. He checked with the 
United States Marshal’! Office who report¬ 
ed that they had heard of the same inci¬ 
dents and told him that copies of the label 
were in the Federal Protective Service Of¬ 
fice on the Main Street level. Judge Hauk 
proceeded there and taw one of the label*, 
green background with black printing, and 
the legend: • 

“U. S. Marshal* Are 
Assassinating 
Governmenta Witness." 


*.4M (IMD 

her to said desk to answer a few question*/ 
She cams over and Judge Hauk asked her 
name, address and telephone number, re¬ 
questing the Officer to write them down as 
she gave them—Muriel Yaasky, 6959 Frank¬ 
lin Avenue, Apt 407, Hollywood, California 
90028, phone no. 462-0135. Judge Hauk 
further asked her for her I.D, which she 
said wss “upstairs in the wsiting room." 
At that point, the Chief Deputy Marshal, 
James L. Propotnick, appeared on the scene 
and Judge Hauk asked him to go with the 
young lady to the waiting room and check 
out the I.D. the mentioned. At no time did 


i 


j 


Judge Hauk then went out into the Main 
Street lobby area to discuss with the Feder¬ 
al Protective Service Contract Guard there, 
Walter H. Bonner, whether or not be (Bon¬ 
ner) had seen any unusual or improper ac¬ 
tivities with respect to the pasting of the 
labels, the use, or misuse, of the Main 
Street garage and Spring Street parking 
area by any unauthorized persons, or any 
other activities indicating any breach of 
security in the Courtroom* or Courthouse. 
At that time. Judge Hauk noticed, standing 
between himself and the officer, near the 
officer’s desk, and in the space immediately 
adjacent to the elevators, a young lady, 
apparently endeavoring to eavesdrop upoq 
Judge Hauk’s conversation with the Offi¬ 
cer. When Judge Hauk looked at her, she 
turned her eyes up and pretended not to be 
listening or interested in what he was say¬ 
ing. 

• Judge Hauk went over and asked her 
what she wss doing in the building and she 
replied “Oh, nothing in particular.’* He 
asked her sgain what she wss doing, and 
she again said “Nothing in particular.” 
The Judge aaked her name, and she refused 
to give it to him, and said she was going 
upstairs “for a cup of coffee." 

Whereupon Judge Hauk askod her to 
come over to the officer’s desk, and escorted 


Judge Hauk ever state that Ma Yassky 
should be “slapped in irons’* if she resisted 
the Marshak. 

[2] Despite the problems the Court has 
with the factual allegations contained in 
plaintiffs motion, and despite the Court's 
firm recollection and conviction that the 
allegations are false, it feek compelled and 
bound to follow the more prudent course of 
granting the plaintiffs Motion for Recusal 
Canon 3 C(l) and 28 U.S.C, § 455(a) man¬ 
date that a Judge shall disqualify himself 
whenever “hk impartiality might reason¬ 
ably he questioned." The Court herein 
finds that plaintiffs Motion for Recusal, 
while indeed false and erroneous in its alle¬ 
gations, is based upon what Ma Yassky and 
plaintiffs counsel apparently feel is reason¬ 
able Moreover, it has been said in some 
cases and by some authorities that recusal 
should be granted, pursuant to the afore¬ 
mentioned Canon 8 C(l) of the Code of 
Judicial Conduct, and 28 U.S.C § 455(a), in 
such s situation, even when the Court is in 
doubt as to the “reasonableness" of an affi¬ 
ant's belief. This conclusion is reached on 
the basis of the Court's recognition of the 
sensitive nature of the case itself and the 
principles underlying the pertinent sections 
of the United States Code and the Code of 
Judicial Conduct, aa well as other relevant 
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factor* governing Judicial disqualifications, 
having in mind that when in doubt the 
Court should resolve the issue in favor of 
the party seeking recusal. £ g Mina r. 
Shnpp, 541 F.2d 415, 417 (3d Or. 1976); 
Hodgson v. Liquor Sidesmen '* Union, 444 
F.2d 1344, 1348 (2d Or. 1971). Of course, 
this does not constitute any finding or con¬ 
clusion that the plaintiffs allegations are 
factually true or have any real substantive 
merit, nor does it have any bearing whatso¬ 
ever upon the merits of the basic cause of 
action. 


Edward R BAKER, Ann Britt 
Baker, Plaintiffs, 
v. 

Richard Joseph MURPHY, Mary Lou 
Murphy and Citibank, N. A-, 
Defendants. 

Civ. No*. 79-582. 7*-2030. 

United State* District Court, 

D. Puerto Rico. 

June 23, 1980. 


ORDER 

NOW, THEREFORE. IT IS HEREBY 
ORDERED: 

L That the undersigned Judge does 
hereby disqualify and recuse himself from 
any and all further matters in the within 
case, cause and proceeding, pursuant to 28 
VS.C. § 455(a) and Canon 8 C(l) of the 
Code of Judicial Conduct, as amended to 
date, and pursuant, of course, also, to the 
Affidavits and Certificate filed herein by 
and on behalf of the plaintiff; 

2. That the within ease, cause and pro¬ 
ceeding be and the same hereby is returned 
to the Clerk for random transfer and reas¬ 
signment by the Clerk to another Judge of 
this District Court, Central District of Cali¬ 
fornia, in accordance with the applicable 
Rules and Orders of this Court, particularly 
General Order No. 104, filed January 18, 
1971, Part Two, Section One, Paragraph I; 
and 

3. That the Clerk serve copies of this 
Decision and Order forthwith by United 
States mail on counsel for all parties ap¬ 
pearing in this ease, cause and proceeding. 



Action was brought alleging breach of 
contract Upon defendants' motion to dis¬ 
miss plaintiffs filed third amended com¬ 
plaint the District Court Gierbolini, J n held 
that third amended complaint alleging that 
defendants “upon information and belief 
are presently citizens of the State of New 
Jersey and of the United States of Ameri¬ 
ca" failed to distinctively and positively 
ever citizenship sufficient to form basis for 
diversity jurisdiction; furthermore, is 
plaintiffs had repeatedly failed to adequate¬ 
ly plead jurisdiction in spite of opportuni¬ 
ties given to amend their complaint, plain¬ 
tiffs would be denied any further opportu¬ 
nities to amend. 

Complaints dismissed. 

L Federal Courts •=*29, 31 

Jurisdiction is a threshold determina¬ 
tion that cannot be waived and it must 
appear from face of the complaint 

1 Federal Courts *=*30 

Courts in federal system must, at all 
stages of a proceeding, make certain of 
possessing power to set 

L Federal Courts *>34 

Burden of establishing jurisdiction of a 
federal court is on the party invoking it 

4. Federal Courts *>312 

Allegations that a party is a resident of 
certain itata is insufficient to form basis for 
diversity jurisdiction sme*^- consistently 
with that averment, he may be a citizen of 
any other itata 
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